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Elise and Nora, two of our “heirs-at law”, and 
we know right where to find them! Do you 
know who and where your “heirs-at-law” are?

Are You Out There?

Consider the following facts created for illustrative purposes:
 
Matilda, age 93, is found dead of natural causes in her apart-
ment in Delmar. She is slumped over a table on which are 
scattered four old yellowed envelopes bulging with stock 
certificates, an original recorded deed to real property in Sche-
nectady County, and her original signed and witnessed Last 
Will and Testament which leaves her Estate as follows:
 
50% to her dear friend, Florence, who died two years ago and 
50% to a charity
 
XYZ Trust is named as the Executor of the Will. Matilda was an 
only child, both of her parents are deceased, she never mar-
ried and never had any children. Both of Matilda’s parents had 
four siblings and all of those siblings are deceased.

XYZ Trust wants to collect Matilda’s assets and pay them out to 
the beneficiaries named in her Will.  Can they do that? No, not 
yet. Why not?  First: 50% of Matilda’s estate may be payable to 
Matilda’s “heirs-at-law” as a result of Florence’s death, which 
occurred prior to Matilda’s death.  Second: The Court does not 
know who Matilda’s heirs are or where they are located. 
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Further, before XYZ Trust can collect Matilda’s 
assets they have to be granted legal author-
ity to do so. The Will must first be probated 
and the Surrogate Court must issue XYZ Trust 
“Letters Testamentary”, which serve as proof 
that they have the legal authority to collect 
Matilda’s assets.

But, there is more! Before the Court can deter-
mine whether Matilda’s Will is valid and issue 
“Letters Testamentary” to XYZ Trust as the 
named Executor, Matilda’s heirs-at-law must 
be given a copy of the Will and an opportunity 
to contest that Will. Matilda had no spouse, 
no children, no parents, no siblings, and no 
living Aunts and Uncles. Matilda’s heirs-at-law 
are the children of her deceased Aunts and 
Uncles. There is no one who knows who they 
are, where they are, or if they are living.  As 
a result, we are faced with “unknown heirs”. 
Thus, the next step, the “Are you out there?” 
phase.

If there are unknown heirs, the Court requires 
notice to be given, by publication, of the Cita-
tion, which notifies heirs-at-law of the time 
and date to appear in court if they wish to 
contest the Will. This publication must run for 
four consecutive weeks in a newspaper of 
general circulation in the County where the 
estate is being probated. If, after that publica-
tion, no one appears at the Court date, the 
Court, in Matilda’s case, would award the 50% 
of the estate, which would have gone to Flor-
ence, to New York State under a legal doctrine 
known as “escheat”.

One of the items I would have discussed with 
Matilda, if I had done her Will, is what she 
would like to happen to her assets should 
Florence predecease her. I have never had a 
client say, “I would like it to go to New York 
State”. This puts the “planning” into Estate 
Planning!

Is your Estate Plan up to 2015 Standards? 

Here are four questions to assist you in an-
swering that question:
 
Since your Estate Plan was prepared have 
there been:
 
1.     Significant changes in your financial 
status?

2.     Significant changes in members of your 
family or in your intended beneficiaries?

3.     Significant changes in NY or Federal tax 
laws that impact your Estate Plan?

4.     Significant changes in NY or Federal law 
regulating estate planning and health care?

 
If you answered “yes” or “I don’t know”, 
please call me to schedule a time to meet in 
order to make sure your Estate Plan is up to 
2015 standards.

          
             Happy 2015!
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           What About That  
           Gun Collection?

What About That 
Gun Collection?

In 2007 my wife, Cathy, and I were at her parents’ 
apartment cleaning it out after the death of her 
father and the move of her mother to a nursing 
home. My father-in-law once dazzled the crowd 
at the Great Escape with his marksmanship while 
playing one of the carnival games, which involved 
shooting at as many moving targets as possible 
in an allotted time. He won our daughter quite the 
stuffed animal that day!

So, it was not too surprising, as we opened one 
of the drawers in their apartment, to find a pistol 
lying there. The machete we found in a different 
drawer was a bit more surprising! We definitely 
knew that we did not want to keep these items 
and felt awkward even picking them up to carry 
them to a box. Disposing of them created a 
dilemma since you can’t exactly just toss them 
in the landfill! I called the Saratoga City Police for 
guidance and was able to dispose of them through 
that department.

Currently, as of last year, the Surrogate Courts of 
New York State require a Firearms Inventory in all 
estates. This is a component of the SAFEACT and 
requires that the Executor or Administrator of an 
estate complete a Firearms Inventory listing all 
firearms owned by the decedent. The completed 
Firearms Inventory Form is filed with the Sur-
rogate Court as well as the New York Division of 
Criminal Justice Services. (Surrogate Court Proce-
dure Act-Section 2509*)

Previously an Executor or Administrator did not 
have to separately identify the firearms of a 
decedent. All registered handguns owned by the 
decedent were required to be re-registered in 
the name of the new owner or turned in to law 
enforcement.

The new Firearms Inventory Form is to be filed 
with the Estate Inventory Form within six (6) 
months of the issuance by the Surrogate Court of 
Letters Testamentary or Letters of Administration.
 
Surrogate’s Court Procedure
 
* S 2509. Firearms Inventory
 
Whenever, by regulation, rule or statute, a fidu-
ciary or attorney of record must file a list of assets 
constituting a decedent’s estate, such list must 
include a particularized description of every fire-
arm, shotgun and rifle, as such terms are defined 
in section 265.00 of the penal law, that are part of 
such estate.

Such list must be filed with the surrogate’s court 
in the county in which the estate proceeding, if 
any, is pending and a copy must be filed with the 
division of criminal justice services.
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