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A New Year! But same life? Can you really start 
something after all of these years? Of course 
you can! In the words of Lou Holtz, former head 
football coach at South Carolina and Notre Dame, 
“Life is ten percent what happens to you and ninety 
percent what you do about it”.   So what new action 
will you take in the New Year? The picture on this 
page was taken at Valparaiso University’s Home-
coming this past fall and exemplifies the results 
of “getting off on the right foot”. On the left in the 
picture is Dr. Donald Lewis, a fraternity brother of 
mine in college, and in the center is Bruce Lindner, 
a college friend, and, on the right, is yours truly. 

I had not seen either of these gentlemen for years but I was impressed with their outlook and enthusiasm for 
life. After college, Don got off on the right foot and is now a successful oral surgeon in the Cleveland area, refer-
ees basketball, and lectures on white-collar fraud. Bruce was the highest scoring basketball player in Valparaiso 
University’s well-known basketball program, but he got off on the right foot after college going on to become 
Director of Senior Services for Porter County, Indiana. And I got off on the right foot after college in two ways…I 
married my wife, Cathy, who I met at Valparaiso the second day of college, and I went on to obtain a Masters at 
Yale and a law degree at Albany Law School and now have the pleasure of working with all of you today. 

In regard to your Estate and Medicaid planning, the words of Lou Holtz could not be more applicable. You can 
wait for life to happen, let the “chips fall where they may”, OR , you can take what life has given you and make deci-
sions now that will permit you to respond to what lies ahead and “get off on the right foot”. Know what you own 
and how you own it (solely, jointly, etc), what the tax implications are for that ownership, what you want to do for 
the rest of your life and who you want to receive what you own when you are no longer here. Have legal docu-
ments in place that permit you to fulfill your wishes no matter what happens and whether you are here or not. Do 
your children, your parents, your siblings have legal documents that coordinate with yours? What lies ahead is 
both known and unknown. Get off on the right foot and prepare for both of those scenarios. Come in and review 
where you are at, where you are going and whether you are prepared for the unknown. Let’s all get off on the right 
foot in 2014!
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In the last newsletter I used the phrase “sooner is bet-
ter than later” to highlight the need to both plan and 
act BEFORE a crisis occurs. I am using the phrase 
again, but this time to discuss “marital relations”….
that’s right, “marital relations”! Being married in New 
York State changes your legal status in a number of 
ways, many of which are overlooked in the “emotion” 
of a relationship. The following is a brief summary 
of the significant legal attributes of being married in 
New York State.

• Inheritance: If you are survived by your spouse at 
the time of your death, your spouse is entitled to in-
herit ALL of your individually owned assets if you 
have no children. (no children of your own, spouse 
may have children from another relationship). And, 
if you do have children who also survive you, your 
spouse is then entitled to one half of your individual-
ly owned assets and the children (that you have from 
any relationship) divide the other half. 

• Right of Election: If you are married at the time 
of your death, your surviving spouse has the right to 
elect to receive up to one third of the assets you own 
at the time of your death, or $50,000, whichever is 
greater. This right of election can be asserted against 
assets you own individually, as well as assets in a 
Trust or in joint bank accounts or “in trust for” ac-
counts. This also includes things that you gave away 
just before you died, except life insurance. The right 
of election must be exercised in writing between six 
 months and two years after your death. If a surviving 
spouse is on Medicaid and the community spouse

dies leaving everything to the children, Medicaid 
may assert the Right of Election to take one third of 
the assets away from the children to pay for the sur-
viving spouse’s care.

• Qualified Plans: If you are the owner of a tax de-
ferred Qualified Plan (401K, 403B, etc) your spouse 
MUST be the named beneficiary UNLESS they agree 
in writing not to be. 

• Spousal Support: In New York State a spouse has a 
finacial obligation to pay for the other spouse’s neces-
sary medical care. This obligation means that, if you 
are married, and your spouse is being considered for 
eligibility for Medicaid coverage of nursing home 
care for example your assets and income, as well as 
your spouse’s, must be used to pay for their neces-
sary care. Your income and assets as well as your 
spouse’s income and assets must all be disclosed and 
are deemed available to pay for the medical care of 
your spouse. 

• Legal Rights to Decision Making: If you are mar-
ried, you have no legal right to act for your spouse, 
unless your spouse has signed a Power of Attorney 
form appointing you as agent for financial matters 
and a Health Care Proxy designating you to act in 
medical and health care matters. Take a moment and 
think about the implications of the above informa-
tion:

• Everything listed above applies EVEN IF you and 
your spouse have been separated for years and lead 
totally independent lives, but never filed for divorce.

• Everything listed above applies to heterosexual or 
same gender marriages. 

• Everything above applies to second, third, and so 
on marriages.

A prenuptial agreement, if properly signed and ex-
ecuted, can deal with inheritance,  right of election, 
and qualified plan issues, but not with the Medicaid 
and spousal support issue or the need for a Power of 
Attorney and a Health Care Proxy.  You can see that 
“sooner is better than later”! And that, if you do not 
plan accordingly, that ten percent that happens in 
your life may bring some difficult surprises.
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          Legalese 101
 

As discussed above, a spouse is responsible for the 
financial commitments of the other spouse’s medical 
care. In determining Medicaid eligibility for nursing 
home care, both spouses’ assets and income must be 
disclosed and available for use when determining 
Medicaid eligibility. However, under both Federal 
and New York State Medicaid Law, the community 
spouse (the spouse remaining at home) has the right 
to sign a document refusing to make their income 
available to pay for their spouse’s care. This is “spou-
sal refusal”. The effect of spousal refusal is that 
Medicaid disregards the community spouse’s assets 
and income and, if the other spouse’s income and 
assets are below the limit for a single person, Medic-
aid may approve the application based upon a single 
spouse’s assets alone. 

Sound too good to be true??!! You’re right. The 
County and the New York State Medicaid Depart-
ment have the right to sue the community spouse, 
who signed the spousal refusal, and collect the assets 
and income of the community spouse equal to the 
amounts Medicaid pays out for the other spouse. 

 

However, the use of “spousal refusal” will allow the 
spouse, who “refused” to make their income avail-
able, to gain some advantage. That spouse would be 
allowed to pay back New York State Medicaid based 
upon the amount of money that New York State 
Medicaid had actually paid in Medicaid benefits. 
Since New York State Medicaid payments to a nurs-
ing home are twenty percent (20%) less than the pri-
vate pay nursing home amounts, a refusing spouse 
will save that 20% or more by using spousal refusal.

There is much more that can be said about spousal 
refusal and in the right situation, it can be a very
helpful planning tool. The purpose of this article is 
for definition only and I urge you “do not try this at 
home”. You would want to be sure that I am  in-
volved in anything to do with spousal refusal so as 
to “get off on the right foot”.
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