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MEDICAID: Every day we use the word. They 
even talk about it on ‘The View’! Everyone knows 
about MEDICAID, unless you ask them to describe 
it. Medicaid is a government program, established 
by federal law, funded by the federal government, 
but also funded by the state and by the county in 
which a Medicaid recipient lives. 

New York State Health Department (health.ny.gov/
health_care/Medicaid#definition) answers the 
question: What is Medicaid? Answer: ‘It is a 
program for New Yorkers who can’t afford to pay 
for medical care.’ Well, that clears it right up! 
What the above website reveals is that ‘MEDICAID’ 
is a complete and multi-faceted governmental 
program. Just trying to determine where to apply 
in order to determine if you are eligible can be a 
daunting task!

I encounter the Medicaid program most frequently 
in regard to: ‘Residents of adult homes and nurs-
ing homes;’ For residents of skilled care nursing 
facilities, Medicaid benefits are requested by filing 
a Medicaid application with the county depart-
ment of social services in the county in which the 
Medicaid applicant resides, or, if they are in a 
nursing home, their last permanent residence 
before entering the nursing home 

Summertime at our son’s farm, Red Oak Farm of Stuyves-
ant.  Make sure that you don’t end up “hung out to dry” 
when the time comes to properly apply for Medicaid ben-
efits for long term care.



Prior to needing skilled care in a nursing facility a New York resident can also apply for 
‘Community Medicaid’. The benefits provided under this program are limited to unskilled 
care for a limited number of hours a week, and other supplemental benefits.  ‘Community 
Medicaid’ has financial resource and income eligibility limits, but does not require the ap-
plicant and/or their spouse, to provide financial records for the five year period preceding 
the date of the application and does not impose transfer penalties if the applicant or their 
spouse made gifts during the five years prior to the application date. Residents of assisted 
living facilities may qualify for ‘Community Medicaid’, but Medicaid benefits will not be 
provided to pay assisted living facility costs.  Medicare, which provides health care coverage 
to eligible persons over 65, does not pay for the cost of a skilled care nursing facility, except 
for a period not to exceed 100 days, immediately following a discharge from a hospital to 
a skilled care nursing facility, and then only so long as the person discharged continues to 

receive ‘medical care and treatment’ from the skilled care nursing facility.

Once a person becomes a permanent resident at a skilled care nursing facility an application for skilled care Medicaid 
benefits can be filed. This Medicaid application does require disclosure of five years of financial records of both the 
Medicaid applicant and their spouse. Disclosure of financial records is required because the Medicaid program imposes 
transfer penalties if the applicant and/or their spouse made gifts during the five year period preceding the date of the 
Medicaid application. Eligibility for skilled care Medicaid is subject to financial resource limits which are applied to the 
combined value of assets owned by the Medicaid applicant and their spouse if the applicant is married. If the applicant 
and/or their spouse meet the financial resource requirements, then the Medicaid program also imposes income limits on 
how much of the monthly income of the applicant and their spouse can be retained and how much must be contributed 
to the skilled care facility. 

A Medicaid application is not a form in which you merely ‘fill in the blanks’. It is a complex disclosure and presenta-
tion of detailed information. Determination of Medicaid eligibility will be greatly impacted by how well the applicant 
completes the disclosure requirements; by how well the applicant documents claimed exemptions; and by how well the 
applicant has documented statutorily permitted pre-application transfers of assets by the applicant and/or their spouse. 

 New York law does not require that an attorney prepare and file a Medicaid application. One can elect to do it on their 
own, or if you are the power of attorney for the Medicaid applicant, you can prepare and file the application on their 
behalf. There are also many non-attorney entities which may offer to assist in preparing and submitting a Medicaid 
application. These include private, non-attorney organizations, as well as business office personnel of a nursing home or 
hospital.

Although generally well meaning, none of these entities are obligated to provide advice about the rights of the Medicaid 
applicant and/or their spouse. They are also not permitted to give legal advice or to prepare legal documents. A Medic-
aid application which is incorrectly prepared or fails to claim entitled exemptions may well result in a denial of Medicaid 
benefits and as a result, a substantial claim for past due nursing home bills. The legal fees charged by attorneys to 
prepare and file a Medicaid application are, in most instances, less than the amount of one month’s bill from a nursing 
home! My advice when it comes to whether to retain an attorney to prepare a Medicaid application is, don’t be ‘penny 
wise and pound foolish’!



LEGALESE FOR THIS MONTH: MOLST (What? Is this a word?) 

MOLST.  Is this a word?  No, it is an acronym for: MEDICAL ORDER FOR LIFE SUSTAINING TREAMENT. A MOLST 
form is similar to a Health Care Proxy/Living Will, but is signed by both a doctor and a patient. It is a significant change 
from a Health Care Proxy in that it transfers the patient’s wishes into medical orders for the patient’s care. It is most 
effective however, when used in conjunction with a Health Care Proxy and Living Will. The MOLST form has found 
increasing use in New York, particularly where a patient has a serious illness with a limited life expectancy, or when a 
patient is of an advanced age and seeks to implement their end of life decisions. The form should only be used after 
it has been thoroughly discussed between the patient and their physician. Please let me know if you would like more 
information on the MOLSTform.

ALERT: Here is a paraphrased transcript of several recent phone calls from clients for whom I have prepared and record-
ed a deed in the county clerk’s office: “Phil, I just received a very official looking letter in the mail telling me that I need a 
true, certified copy of my recorded deed and to send them $83.00 immediately to obtain it. Do I really need this?”
My answer is always the same, NO! If I prepare and file a deed for you I will send you the actual, original recorded deed 
once the county clerk returns it to me. If you ever want a copy of your recorded deed you can obtain it yourself from the 
county clerk for a minimal copying cost per page. As a practical matter, you do not need an ‘official certified copy of your 
deed’. My guess is that the company who sent you the ‘official looking’ letter pays someone to provide them a list of re-
corded deeds, takes your mailing address from the deed then sends you the ‘official looking’ letter attempting to frighten 
you into believing you need to send them $83.00! DON’T DO IT!!
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