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This picture was taken after Easter Brunch visiting our oldest son 
and family in Cincinnati. We are often with them on Easter and 
we always go to the same place for brunch and we always take 
their picture sitting on this same couch which is designed in the 
shape of a shell. Before we leave for brunch the kids will say, 
“Do we HAVE to sit on that same couch for another picture?” 
And the adults all quickly reply in unison, “Yes! It’s tradition!” In 
this newsletter you will read about a change in tradition, the tra-
dition of how real estate closings have been done in the past. 

     Residential Real Estate:
    The Times They Are-A-Changin’ 
     (Bob Dylan)

In 2010, in response to the financial crisis of 2007-2008, Con-
gress passed legislation creating the Consumer Financial Pro-
tection Bureau (CFPB).  Now, five years later, to coin a favorite 
old term, the ‘chickens have come home to roost’.  Originally 
scheduled to go into effect on August 1st, 2015, but now de-
layed until October 1st, 2015, the CFPB requires mortgage 
lenders, title insurance companies and real estate attorneys to 
implement new forms and procedures which will significantly 
alter the way residential real estate closings occur.  The most 
obvious change will be the elimination of the Truth-in-Lending 
and Real Estate Settlement Procedures Act (RESPA) forms 
and their replacement with the new Loan Estimate form. 
                                                                      
This new form is required to be delivered to the borrower, who 
will be required to sign the form, thereby acknowledging re-
ceipt, at least three business days prior to a closing being held.  
All of the financial details of the closing must be included in 
the Loan Estimate form prior to signing and any change in 
the financial details of the closing will require that the Loan 
Estimate form be revised, re-issued and re-signed by the bor-
rower at least three business days before the closing. There 
are many other details of the new CFPB legislation which lend-
ers, brokers, title companies and attorneys are required to 
comply with, but as a borrower, seller or purchaser you will no 
doubt encounter the CFPB changes in the new Loan Estimate 
form.
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It will take time for the real estate closing community to be-
come familiar with the new forms and procedures, so be 
prepared for more than the usual confusion as your closing 
approaches.  However, once fully implemented the new law 
should make the closing process clearer and reduce errors of 
the past.

                                                                      
    
                                                                                    



     You’re Kidding Me, 
    That’s an Enforceable Will?!

In the November/December issue of the New York State Bar 
Journal Jim D. Sarlis wrote an intriguing article about Holo-
graphic Wills, otherwise known as ‘hand written wills’. The 
article begins with a recitation of the probate of the Last Will 
and Testament of Cecil Geo Harris.  The probate procedure was 
daunting because the decedent’s Last Will and Testament had 
been scratched out with a pen knife on the fender of his tractor 
as he lay dying.  The original fender with the scratched testa-
mentary intent of the decedent etched in the paint, was filed 
with the court in Saskatchewan, Canada and was admitted to 
probate.   Mr. Sarlis goes on to recite other unconventional 
ways in which persons have successfully set forth their tes-
tamentary intent in unwitnessed handwritten wills.  Here are 
a few: 

-Margaret Nothe of Philadelphia wrote the following entry in 
her recipe book: “Chop tomatoes, onions and peppers fine….
Measure tomatoes when peeled.   In case I die before my hus-
band I leave everything to him.” After her death, this page was 
admitted to probate in Pennsylvania. 

-Otto G. Richter handwrote his Will on his hospital chart, leav-
ing $6 Million dollars to fund a library named after him at the 
University of Miami. 

-Chloe Neuman wrote her Will on the back of an envelope at an 
airport restaurant moments before she boarded a plane that 
crashed, killing all aboard. 

-A ‘blank sheet of paper’ was admitted to probate in Califor-
nia.  It was the handwritten Will of a blind person who did not 
know that the pen she chose to write her Will was out of ink.  
A handwriting expert was able to make out the words on the 
paper from the indentations made by the pen.

-In 2013 in Australia, the Last Will and Testament of Karter Yu 
was admitted to probate.  The decedent had written his Last 
Will and Testament in the ‘Notes’ app of his iphone.

An unsuccessful attempt was made to probate the alleged 
will of a James Barnes.  Mr. Barnes was a canal ship pilot 
and after his death his wife submitted for probate an eggshell 
bearing the handwritten words: “Jan. 1925. Mag. Everything I 
Possess. J.B.”  The court denied probate because it could not 
determine the author or where the writing on the eggshell had 
been made.

The above are interesting, but in New York, courts place signif-
icant restrictions on unwitnessed holographic wills.  New York 
courts only recognize an unwitnessed handwritten will as valid 
if it complies with Estates, Powers and Trusts Law (EPTL) 3-
2.2.  This law limits valid, unwitnessed handwritten wills to 
those wills prepared by mariners at sea and members of the 
U.S. armed forces while serving in a conflict or by another 
person who serves with or accompanies the member of the 
armed forces.  The will must be entirely in the handwriting of 
the testator and is only valid for a limited amount of time.  The 
only other exception under New York law is if the will was ex-
ecuted in a jurisdiction that would have recognized the hand-
written will as valid in that jurisdiction.

In all other cases, in order to be valid in New York, a will must 
strictly conform to the requirements of EPTL 3-2.1 which 
requires that the will be in writing, signed at the end by the 
testator, in the presence of at least two attesting witnesses 
who sign at the request of the testator, and the testator must 
declare at some time during the execution ceremony that the 
instrument signed is the testator’s will. 

When you come to the office to sign your Last Will and Testa-
ment you will not be asked to sign your name to an eggshell.  
Precedent makes it clear that it would not be enforceable.  
However, if you have a favorite tractor fender please let me 
know in advance so I can be sure that your scratched fender 
will is valid under EPTL 3-2.1.

                                                                      
    
                                                                                    



Attorney Advertising

You planned ahead.  You created an Irrevocable Medicaid Trust 
in 2005.  You also transferred title of your house to the Trust 
in 2005, and when the Trust sold the house in February of 
2010 your only daughter, the Trustee, opened an account in 
the name of the Trust and deposited all of the net proceeds of 
sale into the new Trust account.  Now it is 2015. You have been 
discharged from the hospital to a nursing home for rehabilita-
tion and the staff has just informed you and your family that 
you cannot safely return to your apartment.  You are going to 
become a permanent resident of the nursing home. 

How will you pay for the nursing home? The only account you 
own, other than the account in the name of the Trust, is a joint 
checking account with your daughter which has a balance of 
approximately $20,000.00.  This is the situation you planned 
for and you anticipate that Medicaid will pay the cost of your 
permanent nursing home stay.

You prepay a funeral bill and retain me to file your Medicaid 
application.  With your help, I obtain copies of your financial 
records for the last five years, including copies of statements 
for the account in the name of the Trust. 

In reviewing the records I find that in August of 2010, August 
of 2011, August of 2012 and August of 2013 there are with-
drawals from the Trust account.  Each withdrawal is in the 
amount of $25,000.  When I ask you about these withdrawals 
you tell me that those were payments for your grandson’s col-
lege tuition.  Your daughter, as Trustee, asked her accountant 
and the accountant told her that payments made directly to an 
educational institution in payment of tuition did not constitute 
a gift and did not have to be reported to the IRS.

In the words of the Apollo 13 astronaut to Control Central, 
“Houston, we have a problem.”  The accountant’s opinion was 
correct, as to the question of whether transfer of money di-
rectly to an educational institution in payment of another per-
son’s tuition constitutes a gift to that person under the tax law.  
But, under Medicaid law in New York (See, Medicaid Reference 
Guide-Section 361-Trusts) any uncompensated transfer from 
an Irrevocable Trust created by the Medicaid applicant made 
during the five years before the Medicaid applicant applies for 
Medicaid will be treated as an uncompensated transfer by 
the Medicaid applicant and a penalty period imposed.

In this case, Medicaid will assess a penalty period based upon 
uncompensated transfers valued at $100,000. ($25,000 x 4 
withdrawals)  The resulting penalty period, which will not start 
until you actually apply for Medicaid, is calculated as follows:

[$100,000 (value of uncompensated transfers during the 
five year look back period) divided by $9,414.00 (regional 
rate) equals 10.6 months (length of penalty period)]

That means Medicaid will not pay for your nursing home care 
for over ten months!  At $12,500 per month, which is an aver-
age monthly nursing home bill, you can anticipate having to 
pay $126,000 to the nursing home before you will be eligible 
for Medicaid. 

The lesson to be learned:  If you live in New York, do not trans-
fer assets from an Irrevocable Medicaid Trust without first con-
tacting an attorney familiar with Medicaid law in New York.  If 
you live in another state, first contact an attorney in that state 
who is familiar with Medicaid law in that state. 

In the above situation, the money remaining in the Trust would 
have to be brought out and used for the care, but only after ap-
plying for Medicaid and the penalty period has been imposed.  
If you bring the money out before you are approved for Medic-
aid you would have created another uncompensated transfer!!
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    MEDICAID Application:
    Transfers from Irrevocable Trust-Penalty 
    Period Imposed



Tribble Law
P.O. Box 1411
Clifton Park, New York 12065

Summer 2015


	summernewsletterpage1_2015
	summernewsletterpage2_2015
	summerNewsletter_page3_2015.pdf
	summernewsletterpage2015_page4

