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TRIBBLE LAW JUNE 2012 

 

• Welcoming remarks from Supreme Court Justice Antonin Scalia 

• Analysis of negotiation strategy involving estate and trust 

litigation 

• Impact to a client’s interest as a result of tax elections made by a 

Trustee and Executor 

• Discussion of what should be done to limit the potential liability of 

a Trustee and/or an Executor to estate beneficiaries 

The meeting concluded with an elegant dinner in the spectacular 

rotunda of the Natural History Museum of the Smithsonian Institute. 

SPRING 

MEETING 

HIGHLIGHTS 

 

My wife, Cathy, and I attended 

the Trust and Estates Law 

Section, of the New York State 

Bar Association, Spring Meeting 

in Washington, DC. Enjoy a 

couple of pictures and 

highlights from that meeting! 
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You all have an Estate Plan. Right 

now. Your Estate Plan is the way 

in which you have chosen to own 

your assets. If you are the sole 

owner of a share of stock, a CD, a 

Passbook account, or your name 

is the only name on a deed, then, 

at the time of your death, your 

“solely owned asset” belongs to 

your “heirs at law” unless you 

have a valid will. If you have a 

valid will, your solely owned 

assets will go to the person(s) 

named in that will, but only after 

the will is “probated”.  Probate is 

the legal proceeding, which must 

take place before the person(s) 

whom you wanted to receive your 

assets and named in your will for 

this purpose, can actually receive 

those assets. During this Probate 

proceeding the Surrogate Court, 

in the county where you lived at 

the time of your death, 

determines that your will is valid 

and that your “heirs at law”, who 

could receive your assets if you 

did not have a will, are given a 

copy of your will and an 

opportunity to object to it. Until 

this process is complete, your will 

is not recognized as a legal 

document to be used as the basis 

for giving the named persons in it 

ownership of your assets.  

Do you know who your “heirs at 

law” are? You should, because 

they will either receive your 

individually owned assets, if you 

have no will, or they will be 

identified, located, and served 

with legal notice, before your 

will can be probated. Let’s look 

at how “heirs at law” works: 

• If, at the time of your 

death, you are survived 

by a spouse and your 

natural children, children 

you legally adopted or 

descendents of your 

children, then your 

spouse inherits one-half of 

your assets and your 

children or their 

descendents receives the 

other half.  

• If you are survived by a 

spouse, but no children or 

descendents of your 

children, then all of your 

assets are inherited by 

your spouse.  

• If no spouse, but you have 

children or descendents 

of children, then they will 

inherit all of your 

individually owned assets 

• No spouse, no children or 

descendents of children, 

then your parents will 

inherit all of your 

individually owned assets 

• No parents, and those 

assets go to your siblings 

or their children 

• If no parents or siblings, 

then your aunts and 

uncles receive those 

assets 

• If no aunts or uncles, then 

their children, your first 

cousins, will inherit these 

assets. 

• Finally, if no first cousins, 

then New York State will 

inherit your individually 

owned assets! 

 

 

 

 

 

So, if you have chosen to own 

things in your own name, start 

making a list of your “heirs at 

law”, because they will either 

receive those assets after your 

death or will need to be located 

before your will can be probated. 

However, you can avoid having to 

worry about “heirs at law” and 

probate by changing the way you 

own your assets. You can choose 

to own them as joint tenants with 

rights of survivorship, or you can 

name beneficiaries of your assets. 

Jointly owned assets pass 

automatically to the surviving 

joint tenant(s) when one joint 

tenant dies. No probate, no heirs 

at law. However, if all the other 

joint tenants have died, then the 

asset once again becomes an 

individually owned asset. Another 

account ownership choice is to 

name beneficiaries to those 

accounts, such as IRA’s, life  

(Continued on next page) 

What is in YOUR 

Estate Plan?? 
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insurance, annuities, and 401K’s. At 

the time of your death, the company 

will pay the money in the account to 

your named beneficiary. No 

probate, no heirs at law. However, if 

all of your beneficiaries have died, 

or you never named a beneficiary, 

the money in the account becomes 

an individually owned asset.  

 

 

WHAT SHOULD YOU KNOW 

ABOUT LONG TERM CARE 

INSURANCE? 

Long Term Care Insurance (LTCI) is 

an agreement by an insurance 

company to pay you an amount of 

money based on an agreed upon 

“amount per day” cost of care in a 

nursing home, or one half of that 

amount, if nursing home equivalent 

care is provided to you at home.  

The insurance company will start 

paying the “amount per day” only if 

you are unable to fulfill a specified 

number of “activities of daily 

living”.  Activities of daily living are 

defined as being able to feed 

yourself, dress yourself, toilet 

yourself, and get into and out of bed 

alone. Your ability to be oriented to 

who you are and where you live is 

also considered. 

In return for the above 

insurance benefits, you pay 
the insurance company 

premiums from the day the 

policy starts until you start 

receiving the policy benefits. 
The amount of your premium 

is determined by the “amount 

per day” you want to receive, 
the length of time you want to 

receive it, your health when 

you apply for the policy, and 

the length of time, selected by 
you, that will lapse between 

the time that you need the 

care and the time that the 
policy benefits will start being 

paid for that care. 

One choice of Long Term 
Care Insurance is known as 

the “Partnership Policy”. This 

policy will pay you an 
“amount per day” for 

approximately three years, or 

one half of that “amount per 

day” for six years if your care 
is provided at home. When 

your policy benefits are 

exhausted, you are eligible 
for Medicaid in New York, 

without regard to the value of 

the assets of you or your 

spouse. However, you still 
have to use your income, 

which exceeds the Medicaid 

income exemption level, to 
cover your nursing home 

costs.  

Other types of Long Term 
Care Insurance can be 

purchased for no less than two 

years and no more than six 
years. In order to purchase 

any type of Long Term Care 

Insurance you must be able to 

pass the underwriting review 

of your health condition.  

The younger you are when 
you start the policy, the 

lower your premiums will 

be.  

On your New York State 

tax return you can take a 

credit equal to 20% of the 
amount of your Long Term 

Care Insurance premiums. 

The IRS gives a tax 

deduction for a portion of 
your Long Term Care 

Insurance premiums. But, 

due to the IRS restrictions 
imposed on this deduction, 

very few individuals meet 

the criteria to use it. 

If you meet the 

underwriting of your 

health condition, and you 
have excess income to 

spend, Long Term Care 

Insurance makes sense 

and should be evaluated 
and compared to other 

alternatives, such as a 

Medicaid Trust Estate Plan.  

 

 

WE ARE MOVING ON UP!! 

Our Clifton Park office is 

expanding to larger 

quarters in the building 
behind our current space. 

New Address:                       
3 Tallow Wood Dr,            

Suite H-1                            

Clifton Park, NY 12065 


