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Death, Taxes...And Estate Attorneys!

It is often stated that there are two things which are certain, death and 
taxes.  There is actually a third which follows from the above, estate 
attorneys.  When a person dies, all of the Decedent’s assets need a 
new owner.  So, how do you know the new owner of the Decedent’s 
assets?  Go see an estate attorney!

When a person dies and an estate attorney is contacted, you might 
presume the first question the estate attorney would ask is, “Did the 
Decedent have a Will?”  The first question is actually twofold: “What 
did the Decedent own and how did the Decedent own it?”  Puzzled?  
Let me explain. 

Example One:   The estate attorney meets with Mary Doe about her 
deceased husband John.  The estate attorney asks: “What did John 
own and how did he own it?” Mary answers that she and John 
were joint owners of their house, and that they had a $50,000 bank 
account which was owned by them as ‘joint tenants with rights of 
survivorship’.

Meeting over!  There are no assets to be distributed and no need to 
ask about whether John Doe had a Will.  The reason there are no 
assets to be distributed is because the assets John owned were all 
‘non-probate’.  This term is ‘legaleze’ which means that the form of 
ownership of the asset, jointly owned with the spouse and joint with 
rights of survivorship’, dictated that upon John’s death, ownership 
of the asset automatically vested in the surviving spouse and the 
surviving joint tenant.  As a result, transfer of ownership of all John’s 
assets occurred instantaneously upon his death ‘by operation of law.’ 
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There is no need to ask whether John Doe had a Will because his Will would only apply to assets 
in his individual name.  If John Doe had a Will it would not need to be probated since a transfer of 
ownership of all of John Doe’s assets had already occurred as a result of the form of ownership 
of those assets.  (The term, ‘probated’ refers to the legal procedure by which the Surrogate Court 
determines that a Decedent’s Will is valid under New York law.)  

As you might expect, there is, of course, an exception. The exception occurs when there is no 
‘surviving spouse’ or no ‘surviving joint owner’.  

Example Two:  Let’s re-visit the meeting with the estate attorney, and make two small changes 
in the facts.  In response to the estate attorney’s question:  “What did John own and how did 
he own it?”  Mary informs the attorney that title to the house was in the name of John and his 

mother, Martha Doe as joint owners.  Mary further states that the $50,000 bank account was also in the name of John Doe 
and Martha Doe as joint tenants with rights of survivorship.  The estate attorney’s next question:  ‘Was Martha Doe alive at 
the time of John Doe’s death?’  Mary answers, ‘No, Martha Doe died six months before John.’ 

The estate attorney’s next question:  ‘Does John Doe have a Will?’  The joint owner of the house and the bank account, 
Martha Doe, died before John, thus when John died there was no ‘surviving’ person to receive an automatic transfer of 
ownership of the asset.  As a result, both the house and the money in the bank account were ‘individually owned’ by John 
at the time of his death.  This leaves the unanswered question: “Who is the new owner of John Doe’s house and bank 
account money?” 

Now an estate attorney must earn their keep. The estate attorney must be knowledgeable and apply the relevant law 
in order to determine the new owner of John Doe’s house and bank account money.  In this final example, the form 
of ownership of John’s assets did not answer the question, “Who is the new owner of the asset after John’s death.”  
Applicable law determines the new owner and it is up to the estate attorney to make sure the new owner of John Doe’s 
assets is the rightful, legal owner. How well John prepared for this scenario ahead of time critically impacts the work 
required of the estate attorney.

In conclusion, we know these to be certain:  death, taxes and estate attorneys.  We also know that the first question an 
estate attorney should ask is: “What assets did the Decedent own, and how did the Decedent own them?” 

When planning your own estate, remember that some time, some where an estate attorney will ask about you, “What 
assets did the Decedent own and how did the Decedent own them?” Be sure to adequately and properly prepare the 
answer through your own Estate Plan.

‘Gift and Loan’ Your Way to Medicaid Eligibility!

In February of 2006 Congress enacted the Deficit Reduction Act [DRA], and my work as an Elder Law attorney became 
even more challenging.  The DRA changed the way Medicaid imposed a ‘waiting period’ on gifts made by a Medicaid 
Applicant during the five year period immediately preceding the filing of a Medicaid application.  This five year period is 
known as the ‘look back period’.

Medicaid regulations impose a ‘waiting period’ on gifts made by the Applicant during the look back period.  A waiting period 
is the time Medicaid deems gifts made by the Applicant during the look back period to still be owned and available to the 
Applicant.  The value of these gifts is then added to the other assets owned by the Applicant to determine the Applicant’s 
Medicaid Eligibility.  



Prior to enactment of the DRA, the waiting period on gifts made during the look back period began on the first day of the 
month following the month in which the gift was made.  The length of the waiting period was, and still is, determined by 
dividing the value of the gift made by the average monthly cost of skilled nursing home care in the region of the state in 
which the nursing home is located.  However, the DRA provided that the waiting period on gifts made by the Applicant 
during the look back period did not start to run until all four of the following occurred: 

 1.  Applicant was a permanent resident in a skilled care facility;
 2. The value of assets owned by the Applicant was less than the amount which an individual could own and still         
qualify for Medicaid;

 3. Applicant’s monthly income was not sufficient to pay for their monthly nursing home and health care cost; and
 4. Applicant filed an application for Medicaid. 

Together with other Elder Law attorneys I crafted a ‘best case scenario’ response to these new DRA regulations.  This 
response allows my clients and families to retain as much of their assets as possible, comply with the DRA statutory 
requirements and qualify for Medicaid.   The following is an outline of what I call the ‘Gift and Loan Plan’:

            1. Give the Applicant $14,550 of their available resources.  [This is the amount a single person applying for       
Medicaid can own and still be eligible for Medicaid.]

              2. Subtract the $14,550 from the total of all other available resources of the Applicant.
              3. Divide the balance of all other available resources of the Applicant by two.
            4. Have Applicant gift one-half of the balance of their available resources. This gift creates a ‘waiting period under       
Medicaid law. The length of the ‘waiting period’ is determined by dividing the dollar amount of available resources gifted, 
by the Medicaid ‘regional rate’. The Medicaid ‘regional rate’ is published in Medicaid regulations and reflects the average 
monthly cost of a nursing home in each region of New York.
            5. Once the length of the waiting period is determined, then the other half of the Applicant’s available resources is 
‘loaned’ by the Applicant to the person or persons receiving the gift of the first half of the Applicant’s available resources. 
This ‘loan’ is evidenced by a Promissory Note which is signed by the person or persons receiving the ‘loan’.  The Promissory 
Note provides that the loaned funds will be paid back to the Applicant, with interest, in equal monthly installments over 
a period of time equal to the length of the ‘waiting period’ created by the gift of the other half of the Applicant’s available 
resources.  The Promissory Note cannot be assigned, nor can its terms be changed.  Re-payment can only be made 
according to the terms of the Note. The nursing home will be paid during the “waiting period” by a combination of the 
Promissory Note payments and the Applicant’s monthly income.
            6. Finally, a Medicaid Application is filed by the Applicant. Medicaid will deny paying benefits to the Applicant during 
the ‘waiting period’ caused by the Applicant’s gift, but when the waiting period ends, Medicaid will begin paying for the cost 
of the Applicant’s skilled nursing home care. 

WARNING!  DO NOT TRY THIS ON YOUR OWN!  The above is an outline, and in order for the Plan to work effectively, 
computations to comply with Medicaid requirements must be done properly and the documentation evidencing the Plan 
must be done in strict compliance with all applicable Medicaid regulations.  

However, the GOOD NEWS is that, when properly crafted, the ‘Gift and Loan Plan’ outlined above, can save you and your 
family a significant amount of resources and still fully comply with all Medicaid requirements. Want to know more?  Give 
me a call.
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