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Our granddaughters in Kinderhook Town Square, just a couple of doors 
down from our Kinderhook office. They are throwing hay into the air 
after making scarecrows at the Farmers’ Market. Many of us have these 
same memories of throwing leaves (or hay!) into the air as children, and 
then life evolves and we find ourselves also having to rake all of those 
leaves. This newsletter discusses the evolution of Estate Planning to 
its current importance as part of life planning. But never stop taking 
moments to throw leaves and hay into the air and to experience the 
exuberance you see in this picture.

        Fall 2015
In 1985, the iconic film, Back to the Future sent the Professor 
and Michael J. Fox ‘forward’ to October 21st, 2015, revealing 
the winner of the 2015 World Series to be, of all teams, the 
Chicago Cubs! If we were to reverse their journey and take 
a peek at estate planning in New York in 1985 we would find 
that the focus of estate planning was much different than it is 
now.

In 1985 estate planning in New York centered on avoiding 
estate taxes. The Federal estate tax exemption in 1985 was 
$400,000.00 per person, and the maximum federal tax rate 
was 55%. In 1985 a New York State non-spouse resident 
would not have to pay Federal estate tax on a taxable estate of 
$400,000, but the non-spouse resident would have paid ap-
proximately $15,000.00 in New York state estate taxes.

The standard estate planning format used in estate plans of 
married couples was the Two Trust estate plan. Assets of the 
husband and wife were separated and when the first spouse 
died their will or trust would direct an amount equal to the 
decedent’s maximum estate tax deduction ($400,000) be 
placed in one trust and the remaining assets to be distributed 
to a second trust for the benefit of the surviving spouse. This 
would make sure that the maximum estate tax deduction of 
each spouse could be utilized. Often this second trust would 
be structured as a Qualified Terminal Interest Trust (QTIP). The 
details of this type of trust will be discussed in the Legalese 
section later, but it is sufficient to know that the use of a QTIP 
trust allowed the first spouse to die the ability to control the ul-
timate distribution of assets passing to the second trust while 
still receiving a marital deduction for the funds distributed to 
the second trust. The result was avoidance of estate taxes in 
the estate of the first spouse to die. These estate plans were 
complex and required an estate planning attorney to have 
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 extensive knowledge of both Federal and New York state tax 
law.

So, what is the focus of estate planning today? Today, the 
Federal estate tax exemption is $5.43 million per person and 
the New York State estate tax exemption is $3.125 million per 
person. Much of the focus of estate planning is on avoiding the 
cost of probate by using Living Trusts, coordinating beneficiary 
designations with estate planning intent and utilizing benefi-
ciary designations on bank and investment accounts. Due to 
the growth in tax deferred accounts there is an increased fo-
cus on income tax planning and utilizing the life expectancy 
of retirement account beneficiaries. There is also a greater 
awareness of the ability to use irrevocable trusts to protect as-
sets while a person is alive. Use of irrevocable trusts also avoid 
probate and will accomplish a person’s testamentary intent.
 
With the focus of Estate Planning in New York moving away 
from detailed estate tax concerns, the importance of coordi-
nating ownership of assets with estate planning documents 
requires the advice and drafting ability of a creative and 
knowledgeable attorney. An estate planning attorney can no 
longer merely download a form and produce a ‘formula by-
pass trust’, or ‘A-B Trust’ estate plan to maximize estate tax 
exemptions. Instead, an estate planning attorney must be 
knowledgeable in a wide range of legal disciplines and take 
the time to work with their client to create a personalized and 
flexible estate plan which will allow the client to use and pro-
tect assets during their lifetime and to effectively provide for 
their intended beneficiaries after their death. The focus of es-
tate planning may have changed but the importance of having 
an effective estate plan in place is greater than ever.

If the last time you had your will or trust reviewed Ronald Re-
gan was in the White House and you were learning how to 
dance the ‘Hustle’, then give me a call. It’s time to revisit your 
estate plan and bring it forward into the 21st century.

                                                                      
Attorney Advertising   

Charitable Intent and Your Estate Plan

Do you have ‘charitable intent’? If so, the following provides 
guidance in how to fulfill that intent. But first, take the follow-
ing ‘quiz’ which describes four charities, three are legitimate 
one is not. See if you can identify the fraud?

Clowning Around: This thirty year old organization ac-
cepts donations and grants scholarships to underprivi-
leged children in the U.S. who want to go to Clown College. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Stop Bieber: Evanston Township High School needed to raise 
money to renovate a cafe and art center in their school. They 
played the Bieber song “Baby” over the school loudspeakers 
whenever students were not in classes with the caveat that it 
would stop when they had raised the money needed. It only 
took three days to raise the money.

The Critter Connection: They rescue and rehabilitate aban-
doned or neglected guinea pigs. A donor can adopt or foster 
an abandoned guinea pig. 

Tall Clubs International: A non-profit organization created to 
“benefit the interest of tall people.” They give out scholarships 
for tall people to go to college. To qualify, women must be at 
least 5’10” and men 6’2′′. (excerpt from “The Phil Factor Blog” 
posted October 14, 2014-www.thephilfactor.com)

How did you do? The ‘fraud’ is Clowning Around! (Although 
Clown College is real)
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Attorney Advertising

Is there a charity you want to benefit? If so, here are methods 
you can employ:

1. Direct donation: Give to your charity directly. However, if 
you plan on taking a charitable deduction on your income tax 
return first review the IRS requirements for charitable deduc-
tions, make sure the charity in question is qualified under 
501c(3) of the IRS Code and get a receipt or written verification 
of your gift. If you donate items to Goodwill or Salvation Army 
ask for an itemized receipt and valuation.

2. Direct a donation be made to your charity from your IRA: 
Direct the plan administrator of your IRA to donate up to 
$100,000 per year to your charity. The charity receives the 
gift income tax free and you do not have to include the gifted 
amount in your adjusted gross income.

3. Purchase a Charitable Life Annuity: You donate to your char-
ity and the charity in turn agrees to pay you interest for the 
rest of your life. The older you are at the time of the gift, the 
higher the interest rate paid to you by the charity. If you own 
highly appreciated capital assets which, if sold, would result 
in a sizable capital gains tax, then using those assets to pur-
chase a charitable life annuity can benefit yourself as well as 
the charity.

4. Create and fund a Charitable Lead Trust: This is an irrevo-
cable trust which you create and which is designed to provide 
income payments to at least one charity for a period measured 
by a fixed term of years, the lives of one or more individuals, or 
a combination of the two. At the conclusion of this period the 
trust assets are paid to you or to one or more noncharitable 
beneficiaries named in the trust. You may benefit by income 
and estate tax deductions while the charity receives the ben-
efit of your donation.

5. Create and fund a Charitable Remainder Trust: This is an 
irrevocable trust which you create and which is the opposite 
of a Charitable Lead Trust. You create the trust, transfer as-
sets into the Trust, and the Trust pays you at least five percent 
(5%) of the Trust principal per year for life, or, if payment is to 
be made to a non individual, then for a period no longer than 
twenty years. When you die, or when the twenty year period 
ends, the Trust balance will be paid to your intended charity. 
You may be entitled to charitable income tax and estate tax 
deductions.

All of the above are ways of donating to a charity while you are 
alive. Trusts such as the Charitable Lead Trust or the Charitable 
Remainder Trust can also be created under the terms of your 
Will or under the terms of your Revocable or Irrevocable Trust. 

These trusts are not funded until the time of your death. The 
manner of donating a gift directly to a charity of your choice at 
the time of your death is accomplished by making a specific 
or percentage bequest to the charity in your Will, or in your 
Revocable or Irrevocable Trust. However, any percentage be-
quest to a charity must first be approved by the New York State 
Attorney General Charities Bureau. This approval can be done 
as part of the Estate distribution.

If you have a charitable intent, one or more of the above may 
be utilized for the benefit of yourself as well as your intended 
charity. The following quote may guide you in finding a char-
ity. “If you give money, spend yourself with it”. Henry David 
Thoreau (1817-1862).

LEGALESE

Q-TIP: This acronym stands for ‘Qualified Terminal Interest 
Trust’. A Q-TIP Trust requires that each year the Trustee must 
pay all income earned on Trust assets to the person named as 
the ‘income’ beneficiary. The ‘income’ beneficiary has no ac-
cess to the principal of the Trust and has no power to change 
the persons or entities who will receive the Trust assets after 
the ‘income’ beneficiary dies. The Trust terminates upon the 
death of the ‘income’ beneficiary. 

How is such a trust utilized in a person’s estate plan? The Q-
TIP trust is an effective way for a person to provide a benefit 
(trust income) to a surviving person without giving that person 
control over the principal value of trust assets. A unique fea-
ture of a Q-TIP trust is that when a Q-TIP Trust is created and 
funded as part of a person’s estate, and the ‘income’ benefi-
ciary is the spouse of the decedent, the legal representative of 
the decedent’s estate can ‘elect’ to treat all, or a percentage of 
Trust assets as ‘marital deduction property’. The value of trust 
assets, which the legal representative elects to be treated as 
‘marital deduction property, are entitled to an estate tax mari-
tal deduction in the decedent’s estate. When the ‘income’ ben-
eficiary dies, the value of Q-TIP trust assets, which received 
a ‘marital deduction’ in the estate of the first decedent, are 
added to the taxable estate of the ‘income’ beneficiary. The Q-
TIP trust must pay its pro-rata share of any estate tax payable 
by the estate of the ‘income’ beneficiary.

Here is an example which may help understand how a Q-TIP 
trust is used: John Doe and Mary Doe are married and have 
two daughters. John and Mary get divorced. John marries 
Jane Smith-Doe. Jane Smith-Doe and John’s daughters are 
not close. If John dies first he wants to provide for Jane Smith-
Doe but wants his daughters to receive his assets after Jane 
Smith-Doe dies. The estate planning solution for John is to 
incorporate a Q-TIP trust into his will or living trust.
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